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2 Rita Leak vs.

[Endorsed] : Original. No. 499-A. In the Dis-

trict Court for th<3 District of Alaska, Division No.

1, at Juneau. W. C. Leak, Plaintiff, vs. Rita Leak,

Defendant. Praecipe. Filed Dec. 29, 1906. C. C.

Page, Clerk. By J. E. Brooks, Asst. John R.

Winn, Newark L. Burton, Attorneys for .

In the District Court for Alaska, Division No. 1, at

Juneau.

W. C. LEAK,

RITA LEAK,

No. .

Plaintiff,

vs.

Defendant.

Amended Complaint.

Now comes the plaintiff by his attorneys, and leave

of the Court being first had, amends his original com-

plaint, herein, so that the same shall hereafter read

as follows:

The above-named plaintiff, complaining of the

above-named defendant, for cause of action alleges:

I.

Plaintiff and defendant intermarried in the city

of New York, on the 22d day of March, 1898, and

ever since have been and now are husband and wife.
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II.

Plaintiff is now, and has been for more than seven-

teen years last past, a resident of the District of

Alaska.

III.

That at the time, and prior to said marriage, the

defendant was in love with, and, as plaintiff is in-

formed and believes, and therefore charges, was en-

gaged to be married to one Eugene Gaisser, a

resident of said city of New York; that defendant

contracted said marriage under false pretenses,

falsely pretending to love and care for the plaintiff,

as a woman should the man she marries; that in

truth and in fact, the defendant contracted said mar-

riage solely for the purpose of so conducting herself

as to bring about a divorce, intending to so manage

and contrive the same, that the plaintiff would vol-

untarily, or be compelled to pay her a large sum of

money; all of which was unknown to the plaintiff:

that the defendant kept up a correspondence and ex-

change of love letters, with her said lover, purposing

and intending, as soon as she should have brought

about the result aimed at as above stated, to marrj^

him.

IV.

That very shortly after her said marriage to plain-

tiff, and pursuant to the purpose and intention

aforesaid, the defendant began a course of cruel and
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inhuman treatment of the plaintiff in part as fol-

lows:

Defendant habitually worked herself into violent

and unprovoked rages, abusing plaintiff, calling him

obscene names, and conducting herself generally in

as disagreeable and scandalous a manner as she could

well contrive; that during the summer of the year

1902, at Dawson, in the Yukon Territory, where
^

plaintiff* and defendant were then temporarily so-

journing, the defendant frequently threatened to

poison plaintiff, and also frequently threatened to

shoot him; that defendant having married plaintiff,

under the conditions, and for the reasons aforesaid,

and being disappointed in obtaining the large sum

of money, and a divorce, as she at all times expected

ultimately to do, had cause to actually hate plaintiff,

and plaintiff, was by said threats and the circum-

stances aforesaid, put in fear of his life. That in the

month of August, of said year, 1902, the defendant,

in one of her fits of anger, violently struck plaintiff

in the face ; and on another occasion, about the same

month, spit in the plaintiff's face; that such treat-

ment has continued at all times since, and the de-

fendant habitually uses toward plaintiff the vilest

and most abusive language; that on or about Nov.

5th, 1905, and on divers other times she made a vio-

lent and unprovoked assault upon plaintiff. That

on account of the conduct aforesaid of defendant, the
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happiness and peace of mind of the plaintiff have

been destroyed, and his health greatly impaired.

V.

Plaintiff further alleges that at all times during

said marriage, he has treated the defendant, with all

the kindness and consideration she would permit or

accept from him, and has at all times supported and

provided for her in a manner suitable to his financial

condition.

VI.

And for a second count herein, plaintiff alleges

:

That at Dawson, in the Yukon Territory, in the

dwelling-house in said city, on Duke Street, known

as the "Asam House," on or about September 23d,

1905, and at divers other times, during the months

of September and October, and up to November 10th,

1905, defendant committed adultery with one John

M. Carson. That at the same house, and on or about

October 14th, 1905, and at divers other times between

September 1st and Nov. 10th, 1905, defendant com-

mitted adultery with one J. Porter Smith.

VII.

There are two children, the fruit of said marriage,

to wit: Victor, aged about seven years, and an in-

fant, aged about 18 months.

VIII.

The defendant is a person of such character as to

be totally unfit to have the care, custody, and educa-
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tion of said children. That plaintiff is able, and

willing, and intends to provide for their maintenance

and proper training and education, so as to fit them

for a respectable and useful life.

Wherefore the plaintiif prays that the bonds of

matrimony heretofore existing between the plaintiff

and defendant be dissolved, that he be awarded the

care and custody of said children, and for such other

and further relief as he may show himself entitled to.

MALONY & COBB,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

W. C. Leak, being first duly sworn, on oath de-

poses and says : I am the plaintiff in the above-men-

tioned action. I have heard read the above and fore-

going complaint, know the contents thereof, and the

same is true, as I verily believe.

W. C. LEAK.

Subscribed and sworn to before me this 4th day of

December, 1905.

[Notary Seal] J. H. COBB.

Notary Public in and for Alaska.

[Endorsement] : Original. No. 499-A. In the

District Court for Alaska, Division No. 1, at Juneau.

W. C. Leak, Plaintiff, vs. Rita Leak, Defendant.
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Amended Complaint. Filed Dec. 4tli, 1905. C. 0.

Page, Clerk. By D. C. Abrams Deputy. Malony &

Cobb, Attorneys for Plff . Office, Juneau, Alaska.

In the District Court, District of Alaska, Division

No. 1, at Juneau.

W. C. LEAK,

RITA LEAK,

No. 499-A.

Plaintiff,

vs.

Defendant.

Amended Answer and Cross-Complaint.

Comes now the above-entitled defendant and an-

swering the amended complaint on file herein, and

for amended answer, denies, alleges, and states as

follows

:

1.

Referring to paragraph 1 of said amended com-

plaint, this defendants admits that the plaintiff and

defendant were intermarried in the city of New

York, but the said date was not on the 22d day

of March, 1898, but on the 9th day of March, 1898,

and ever since have been and now are husband and

wife.

2.

Referring to paragraph 3 of said amended com-

plaint, this defendant denies the same, and each and

every portion thereof.
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3.

Referring to paragraph 4 of said amended com-

plaint, this defendant denies the same and each and

every portion thereof.

4.

Referring to paragraph 5 of said amended com-

plaint this defendant denies the same and each and

every portion thereof.

5.

Referring to paragraph 6 of said amended com-

plaint this defendant denies the same and each and

every portion thereof.

6.

Referring to paragraph 8 of said amended com-

plaint, defendant denies the same and each and

every portion thereof.

And by way of cross-complaint herein, and for

cause of action against the said plaintiff, this de-

fendant alleges

:

I.

That the plaintiff and defendant intermarried in

the city of New York, State of New York, on or

about the 9th day of March, A. D. 1898, and ever

since have been and now are husband and wife.

II.

That immediately Tipon the marriage of the plain-

tiff and defendant they left the city of New York for

Dawson, Y. T., and arrived at said place some time

late in the spring or summer of the year 1898, and

that the defendant accompanied plaintiff to his mines
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out in the mountains, a great many miles from Daw-

son, and for the balance of said year, 1898, they lived

together upon said mining claim as man and mfe,

this defendant performing all the housework for

plaintiff and his two brothers, while they were work-

ing and operating said mine.

III.

That during said j^ear of 1898, this defendant be-

came and was pregnant with child, by reason of her

marriage and intercourse with said plaintiff, and

afterwards, on the day of June, 1899, she gave

birth to her first-born son, Victor, and as a con

sequence, her health became poor, but notwithstand-

ing her enfeebled condition during said summer of

1899, she continued to do housework for the plaintiff

at his mines at Dawson, Y. T.

IV.

That during said summer while she was thus per-

forming the housework for said plaintiff in Dawson,

Y. T., and while defendant was in poor health as

aforesaid, and was nursing and caring for her said

child, the defendant again became pregnant with

child, by reason of her marriage and intercourse with

said plaintiff, whereupon as soon as plaintiff ob-

served her condition of pregnancy with her said

second child he commenced a series of cruel and in-

human treatment of this defendant and conducted

himself towards this defendant in a cross, morose
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and crabbed manner, and threatened to desert this

defendant if she continued to become pregnant and

have children, claiming that he did not desire to have

any more savages (referring to their child Victor),

that one was sufficient ; and by all sorts of means and

ways nagged and harassed this defendant because

she was a prolific woman and would become pregnant

with child, and that said course of treatment of de

fendant by plaintiff continued from that time on

through their mari'ied life.

V.

That notwithstanding said treatment during the

fall of 1899, and the winter of 1900, this defendant

remained upon the mining property with said plain

tiff, and at Dawson Y. T., and although sick and

feeble and unable so to do did perform the housework

for said plaintiff and looked after her said child

Yictor, and was in every way a good and dutiful wife

to said plaintiff. That in the summer of 1900 while

this defendant was feeble in health and confined to

her bed, said plaintiff forced this defendant to leave

him to go to New York City, which she did, and

remained there away from said plaintiff until

October of the same year at which time said plaintiff

joined her in said New York City.

VI.

That some time in March, 1901, after this defend-

ant somewhat regained her health and strength,
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the said plaintiff left New York for Nome, Alaska,

leaving this defendant in New York, and during the

summer of 1901, this defendant left New York and

joined her husband at Nome and Dawson, Y. T., and

became feeble in health, sick and broken down in

spirit, by reason of the cruel and inhuman

treatment of said defendant by said plaintiff, said

plaintiff constantly abusing defendant because she

would not take any and all desperate means to pre-

vent having children, and would not follow the

dictates of her said husband in that respect. That

defendant, notwithstanding such treatment and ill-

health, continued to do the housework for said plain-

tiff until some time in the fall of said year at which

time plaintiff again forced defendant to leave him

and go to New York City, and forced her to leave the

mines of plaintiff, where this defendant had been

living with him, and go to Dawson, Y. T., over a

rough stage road, while she was in an unhealthy and

feeble condition, and when she arrived at Dawson,

Y. T., this defendant swooned away, and was almost

in a dying condition, and said plaintiff would not

have this defendant cared for by a physician, but

took her in his arms bodily, and aided and assisted

in putting her aboard of a steamer, and she was for

several hours after being put aboard said steamer in

a dying condition, and a doctor was called and the

steamer delayed at said place for several hours to

find whether or not this defendant would return from
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an unconscious condition which she had fallen into

by reason of the facts herein stated.

VII.

That some time during the year 1903 and prior to

October of said year, Avhile this defendant was living

with plaintiff, at Dawson, Y. T., she became preg-

nant with child, and said plaintiff tried to persuade

this defendant to have an abortion practiced upon

her, and operation performed upon her, in order to

rid herself of her pregnancy. That plaintiff threat-

ened said defendant that unless she would get rid of

her pregnant state that he would desert and leave

her, that he did not intend to have any more savages

(meaning children), and that said plaintiff produced

medicines and drugs which he stated to this defend-

ant were calculated, when administered, to cause

abortion, and would relieve her of her pregnant state.

That said plaintiff endeavored to force this defend-

ant to take said medicine, threatend her at all times

that if she did not do as he wished that he would leave

her and separate from her and refuse to further live

with her as husband. That this defendant refused

to obey his request and instructions, and for said

reason said plaintiff" did, in October of 1903, run

away and leave this defendant at Dawson, Y. T., in a

pregnant state, and came to Juneau, Alaska, and im-

mediately commenced a divorce proceeding against

this defendant and which this defendant alleges is
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still pending as a case in this court. That defendant

has been continually harassed and annoyed by said

plaintiff, and he has refused to comply with the

orders of the Coui't in regard to paying alimony to

this defendant, and has in every way cruelly and in-

humanly treated this defendant and made her life

a burden.
VIII.

That at the time defendant married plaintiff she

believed from his stories related to her, that he was

a man of good moral worth and good character, and

after the marriage with said plaintiff and not until

some years thereafter she found that plaintiff was a

man of low desires and mean disposition, and that

some time prior to his going to Dawson, and before

his marriage, he had been engaged in the town of

Juneau, Alaska, in running a dance-hall or dive, with

a saloon connected therewith, and sold and bartered

whisky against the laws of the District of Alaska,

and had in and about his said place of business,

women of ill-repute and whores, and that he con-

stantly associated with such people and women ; and

caused said women to sell whisky to men; and that

plaintiff, by reason of his long and continued associa-

tion with such women, and by reason of his connec-

tion with such business aforesaid, is a married man

without any just appreciation of women or a

woman's virtue, is low and depraved in his tastes and

habits; and by reason of said facts and the abuse
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that has been heaped upon this defendant by plaintiff

it has made her life intolerable, and she cannot longer

live or cohabit mth said plaintiff as his wife.

For a second and further cross-complaint and de-

fense to the matters and facts set up in the complaint

herein this defendant alleges:

I.

That the plaintiff and defendant were intermar-

ried in the city of New York as hereinbefore alleged

in the year of 1898. That on or about the day

of October, in the year 1903, said plaintiff at

Dawson, Y. T., did willfully, and without any cause,

and for reason that this defendant would not submit

to an abortion, and for the reason that this defendant

would not be coerced by reason of the threats made

against this defendant by plaintiff, and submit to an

operation to be performed upon her in order to com-

mit abortion, and become ridden of the state of preg-

nancy which had been caused by said intermarriage,

the said plaintiff did cruelly, inhumanly, and will-

fully and without cause, desert and leave this defend-

ant, and for more than two years last past before the

commencement of this action did live apart from and

separate from this defendant, and has deserted her,

and for more than two years last past before the com-

mencement of this action did fail to maintain, sup-

port, and refused to live with or cohabit with this de-

fendant without any legal excuse or cause whatso-

ever.
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II.

That at the time of the desertion of defendant by

plaintiff as aforesaid, and shortly thereafter he com-

menced an action in this court for the purpose of ob-

taining a divorce from this defendant, and that most

of said time since said desertion has annoyed and

harassed this defendant by reason of a divorce pro-

ceeding, and has cruelly and inhumanly lived apart

and separate, during all of said time, from this de-

fendant, and has failed to support her and the said

two children which are the result of said marriage,

and that at the time plaintiff deserted defendant at

Dawson, Y. T,, she was in a state of pregnancy, and

has since then given birth to her second son men-

tioned in the complaint of plaintiff, which is now

about the age of eighteen or twenty months, and her

eldest son, Victor, is of the age of years.

That said plaintiff has at all times ignored said chil-

dren, failed to support them or care for them, or in

any wise extend to them the care of a parent, and has

left them with this defendant for her support and

care as best she could, only paying during the two

years or more since his desertion of this defendant,

small sums of money now and then that he was forced

to pay, which were inadequate for the support, care

and maintenance of this defendant and her two chil-

dren. That by reason of the facts herein stated, and

the tender age of said two children this defendant

is the proper person to have the care, control, custody
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and bringing up of said two children. That the

plaintiff is not a fit and suitable person to have the

care and custody or education of said two children

or either of them.

III.

That said defendant is without any money, means

or property of her own, except that interest she has

in the property of the said plaintiff acquired since

their marriage and otherwise.

IV.

That plaintiff is a man of means and business and

is the owner of valuable mining and other property

in the district of Alaska and Yukon Territory and

elsewhere, which said mining property and other

property was acquired in a manner herein stated,

and is well worth the sum of one hundred and fifty

thousand dollars ($150,000), the description of which

said property this defendant does not know for the

reason that said plaintiff has not communicated to,

but has secreted from this defendant the description

of same, and his business affairs, and that this de-

fendant is entitled to one-half of the same, besides a

reasonable amount to be allowed this defendant for

the l)ringing up, care, and custody and education of

said two children, which amount should be allowed by

this court as against the plaintiff and said plaintiff

forced to pay the same.
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Wherefore, this defendant prays judgment:

1. That the prayer of the complaint of the said

plaintiff be denied.

2. That this defendant have a decree of divorce

and final separation herein and their marriage be

annulled, set aside and held for naught.

3. That defendant be awarded the care, custody,

education and bringing up of said two minor chil-

dren, and that said plaintiff be compelled to con-

tribute to their said education and maintaining them

and each of them.

4. That said property of said plaintiff be divided

as herein stated and that one-half of each and all of

the property of said plaintiff be set aside to and for

this defendant.

5. And for such other and further relief as to this

court seems meet and equitable in the premises.

WINN & HEAED,
Attorneys for Defendant.

United States of .Ajnerica,

District of Alaska,—ss.

I, Rita Leak, being first duly sworn, on oath, say

:

That I am the defendant in the above-entitled action

;

that I have read the foregoing second amended an-

swer and cross-complaint and know the contents

thereof, and believe the same to be true.

RITA LEAK.
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Subscribed and sworn to before me this seven-

teenth day of March, A. D. 1906.

[Seal] NEWARK L. BURTON,
Notar,y Public.

[Endorsement] . 499-A. In the United States Dis-

trict Court for District of Alaska, Division No. 1.

W. C. Leak, Plaintiff, vs. Rita Leak, Defendant.

Second Amend. Answer and Cross-Complaint. Filed

Mar. 19, 1906. C. C. Page, Clerk. By D, C. Abrams,

Deput}^ Winn & Heard, Attorneys for Defendant,

Juneau, Alaska.

Due service of a copy of the within amended an-

swer and cross-complaint is admitted this 19th day of

March, 1906.

MALONY & COBB,

Attorneys for Plaintiff.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 499-A.
W. C. LEAK,

Plaintiff,

vs.

RITA LEAK,
Defendant,

Plaintiff's Reply to Cross-complaint.

Now comes the plaintiff by his attornej^s, and for

reply to the cross-comjilaint of the defendant herein

alleges

:
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1.

He admits the allegations of paragraph No. 1 of

said cross-com]3laint.

2.

He denies that the defendant performed all the

housework for plaintiff and his two (2) brothers,

while they were working and operating their mine,

as alleged in the second paragraph of said cross-

complaint, or performed any housework except as

she chose to do, and such as is usual and customary

for housewives.

3.

Referring to the third (3d) paragraph of said

cross-complaint plaintiff denies that as a consequence

of the birth of the boy Victor, or at all, the defend-

ant's health became poor, and he further denies that

during the summer of 1899 the defendant did the

housework for plaintiff at his mines, at Dawson, in

Yukon Territory, or at all, except such as she chose

and such as is usual and customary with housewives.

4.

Referring to the fourth (4th) paragraph of said

cross-complaint the plaintiff denies all and singular

the allegations therein contained.

5.

Referring to the fifth (5th) paragraph of said

cross-complaint, plaintiff says it is true that the de-

'fendant during the winter of 1899 and 1900 resided
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at and near Dawson, Yukon Territory, with the plain-

tiff, ]3ut he denies all and singular each and every of

the remaining allegations in said paragraph con-

tained.

6.

Referring to the sixth (6th) paragraph of said

cross-complaint, the plaintiff says it is true that

sometime about March, 1901, he left New York for

Nome, Alaska, leaving the defendant in New York,

and it is also true that during the said summer the

defendant joined the plaintiff at Nome and at Daw-

son, Yukon Territory, but he denies all and singular

each and every of the remaining allegations in said

paragraph of said cross-complaint.

7.

Referring to the seventh (7th) paragraph of said

cross-complaint, plaintiff says it is true that some-

time during the year of 1903, and prior to October

of said year, the defendant became pregnant with

child. Plaintiff says it is also true that he came to

Juneau, Alaska, about October of said year and be-

gan divorce proceedings against defendant; but he

denies all and singular the remaining allegations in

said paragraph contained.

8.

Referring to the eighth (8th) paragraph of said

cross-complaint, plaintiff says that he is unable to

either admit or deny of his own knowledge, for lack
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of information, whether the defendant believed that

he was a man of good moral worth and character at

the time of the marriage contracted between them,

but he denies all and singular the remaining allega-

tions in said paragraph contained.

And for reply to the second count of said cross-

complaint, denominated a further cross-complaint

and defense, plaintiff alleges as follows:

1.

Referring to paragraph one (1) thereof, plaintiff

admits the marriage as charged therein, but he de-

nies all and singular the remaining allegations in

said paragraph contained, except that he admits that

he has not lived with defendant as his wife for more

than two (2) years last past.

2.

Referring to paragraph two (2), plaintiff admits

that in the year 1903 he commenced an action for di-

vorce against the defendant in this court; he fur-

ther admits that about said time the defendant be-

came pregnant and has since given birth to the sec-

ond child mentioned in the complaint ; but he denies

all and singular the remaining allegations in said

paragraph contained.

3.

Referring to the third (3d) paragraph of said sec-

ond count, plaintiff denies all and singular said alle-

gations therein contained.
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4.

Referring to the fourth (4th) paragraph of said

second count of said cross-complaint, plaintiff denies

all and singular the allegations therein contained;

and he specially denies that he is worth the sum of

$150,000, and says that he is unable to state whether

in fact, and in truth, he is worth anything whatso-

ever, for that ; while plaintiff is the owner of a num-

ber of mining claims in Alaska, in the Northwest

Territory of Canada, he is largely indebted, to wit,

in the sum of about $55,000, and as to whether said

property so owned by plaintiff will be sufficient to

pay his debts, it is impossible to say until the same

shall have been demonstrated by working and ex-

tracting the gold therefrom, and further answering

herein by wa}" of affirmative matter, the matters and

things alleged in the second count of said cross-

complaint, defendant alleges that while it is true he

has not lived or cohabited with the defendant for

more than two (2) 3^ears next from the bringing of

this suit, yet he alleges the truth and fact to be that

during all of said period there was an action for di-

vorce pending between plaintiff and defendant.

For that about December, 1903, the plaintiff insti-

tuted an action in this court. No. 274-A, on the docket

hereof, against the defendant for divorce upon the

grounds and for the causes alleged in the first count

of his complaint herein, which said cause was pend-
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ing in this court for a period of about two j^ears,

and the same was by the plaintiff dismissed, and

ever since the dismissal of said cause 274-A, the pres-

ent suit for divorce has been pending herein.

Wherefore plaintiff praj^s as in his amended com-

plaint herein.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

W. C. Leak, being first duly sworn, on oath, de-

poses and says : I am the plaintiff in the above-men-

tioned cause. I have heard read the above and fore-

going reply ; know the contents thereof and the same

is true as I verily believe.

W. C. LEAK.

Subscribed and sworn to before me this the 3d day

of April, 1906.

[Notarial Seal] J. H. COBB,

Notary Public in and for Alaska.

Service of the above and foregoing reply is ad-

mitted to have been duly made this 3d day of April,

1906.

WINN & HEARD,
Attorneys for Deft.

[Endorsement] : Original. No. 499-A. In the

District Court for Alaska, Division No. 1 at Juneau.
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W.C. Leak, Plaintiff, vs. Rita Leak, Defendant. Re-

ply. Filed April 3, 1906. C. C. Page, Clerk. By D.

C. Abrams, Deputy. Malony & Cobb, Attorney for

Plaintiff. Office, Juneau, Alaska.

Physicians' Certificate.

Juneau, Alaska, April 14, 1906.

We, the undersigned Leonard O. Sloane, Lillian

C. Irwin and W. R. Wilson, duly and regularly prac-

ticing physicians and surgeons in the town of Ju-

neau, District of Alaska, do hereb}^ certify that we

did, on the night of April 12th, 1906, perform a tem-

porary operation upon Victor Leak, the seven year

old son of William C. and Rita Leak ; that said opera-

tion w^as performed on said child in the opening up

of a periosteal abscess, a disease which is a com-

plication of middle ear trouble, and Ave are of the

opinion that said child, after one more dressing of

this wound, w^hich will be done on Monday, April

16th, and there being no complications, should be

at once removed from the town of Juneau to Seattle,

Washington, or some other place where he can be

placed under the care of a specialist ; that the mother

of said child is a trained nurse and should accom-

pany said child if it be removed from Juneau ; that

on account of the absence of any specialist in the

town of Juneau or vicinity we make the above recom-

mendation. The radical operation for mastoid dis-
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ease, which this child may suffer from at any time,

should be performed by a specialist.

LEONARD O. SLOANE.

LILIAN C. IRWIN.

W. R. WILSON.

[Endorsements] : 499-A. Leak vs. Leak. Certi-

ficate of Doctors. Filed April 14, 1906. C. C. Page,

Clerk. By D. C. Abrams, Deputy.

In the District Court, for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

RITA LEAK,

Plaintiff,

vs.

Defendant.

Defendant's Bill of Exceptions.

That on the trial of the above-entitled and num-

bered cause the following proceedings were had:

That after service of summons and complaint upon

the defendant, the defendant appeared in said cause

and such proceedings were thereafter had that said

cause became at issue upon the amended complaint,

and answer and cross-complaint and reply.
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That thereafter, on the 11th day of April, 1906,

the following motion was served and filed herein:

No. 499-A.

W. C. LEAK,

RITA LEAK,

- Plaintiff,

vs.

Defendant.

Motion of Defendant that Remaining Testimony be

Taken at Once and Trial Terminated, etc.

Come now Winn & Heard, attorneys for the above-

named defendant, Rita Leak, and show to the Court

:

I.

That Victor Leak, eldest son of plaintiff and de-

fendant in the above-entitled action, is now and for

some time past has been, seriously ill, suffering from

what is termed "mastoid disease," as we have been

creditably and reliably informed b}^ reputable physi-

cians and surgeons of the town of Juneau.

II.

That we have been further reliably informed by

reputa])le physicians and surgeons of the said town

of Juneau, that owing to the weakened constitution

of the said child, Victor Leak, and the seriousness

of the disease, that it would not be advisable to un-

dertake to perform a mastoid operation, which in-

volves chiseling or opening into the skull to drain
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the pus which has formed and which has caused this

mastoid abscess.

III.

That a mastoid abscess, as we are informed and

believe, is a formation of pus within the mastoid bone

of the skull, and, as above stated, in order to relieve

the patient and particularly this child, an operation

will have to be performed as soon as possible to save

the child's life.

IV.

That it is an operation which is a very critical one

and requires great skill and favorable surroundings,

such as climatic conditions, etc., and said operation

should be performed by a specialist, and there is no

specialist within the town of Jimeau or Southeastern

Alaska, as we are infonned and believe, and the

climate would be seriously against a good recovery

even though an operation could be successfully per-

formed and the services of a specialist procured ; and

more particularly on account of the fact that this

child has suffered since infancy with this disease

of the ear which has now involved the mastoid pro-

cess, and that the same was inherited from the plain-

tiff, his father, as he has for a long time been suf-

fering from chronic ear trouble, and has been him-

self compelled to have several operations performed

upon him and been treated for the same disease.
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V.

That said child for reasons herein stated, who is

yet of tender age, should be removed from the Dis-

trict of Alaska at once under the care and control

of his mother, the defendant in this action, and that

she is without funds or means to leave Alaska and

have the said child operated upon and cared for as

should he cared for.

VI.

That the said plaintiff is a man of means, as will

more particularly appear from the records and files

herein, as well as in cause No. 274-A of this court.

That the plaintiff herein should be compelled by an

order of this Court to pay into this Court for the use

and benefit referred to the sum of $1,000; that said

money should be payable to the defendant so that she

could immediately remove from said district with

said child in order to have him properly cared for

and operated upon.

VII.

That we further show to the Court that the above-

entitled cause is set for trial on the 20th day of this

month and that we are informed and believe, and it

is the opinion of reputable physicians and surgeons

of the town of Juneau, that it would be extremely

dangerous, if not fatal, to the said child Victor to

retain him in the town of Juneau until said cause is

tried unless the same could be had immediately and
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at once. That the testimony in said cause is largely

composed of depositions, and we are informed that

both plaintiff and defendant can procure the attend-

ance of the main witnesses at once, and that the de-

fendant herein is willing and ready to proceed to

trial if said matter can be taken up immediately,

at which time the further testimony of witnesses

could be taken and any depositions that may here-

after arrive that are now in process of being taken

may be offered in evidence herein.

VIII.

The defendant herein has been compelled, for the

last week or ten days, to have in attendance upon

said child Victor surgeons and physicians of the town

of Juneau, and has been compelled to create indebt-

edness thereby, and she is not able to pay the said

physicians and surgeons' charges out of the allow-

ances made her by the Court. That it is necessary

for her to have other and further allowances to meet

such indebtedness so incurred, and the said defend-

ant mentions as the doctors and physicians that she

has called upon as follows : Drs. Sloane, Wilson and

Irwin, who have consulted together over the condi-

tion of her said son Victor, and offers to produce

them in court to verify the statements herein, and

produce any other reputable physician that the Court

may choose to examine the condition of her said son
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Victor in order to verify his condition as stated here-

in.

IX.

And for the reasons stated, the defendant prays

this Honorable Court to either

First. To take the remaining testimony and evi-

dence in this cause that has not already been taken

by depositions at once so that said trial may be ter-

minated and defendant allowed to take said child

Victor out of this climate and to some place that he

ma}^ be operated upon ; or

Second. That if the trial of said cause cannot be

commenced and closed at once, with the exception

as to the outstanding depositions, that said case be

continued over this term of court, and that, in either

event, a further allowance in the way of expense

money be made to this defendant and the plaintiff be

compelled to pay the same in at least the sum of one

thousand dollars.

JNO. R. WINN and

N. L. BURTON,
Attorneys for the Defendant.

To the Above-named Plaintiff and his Attorneys,

Malony & Cobb

:

You, and each of you, will please take notice that

the above and foregoing matter and motion will be

called up for hearing at 10 o'clock in the forenoon

of April 12, 1906, at the courthouse in Juneau,
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Alaska, before the above-entitled court, and the

Court will be requested to shorten the time for hear-

ing of said motion and application and to consider

the same at once.

Dated April 11, '06.

JNO. R. WINN and

N. L. BURTON,
Attorneys for Defendant.

Such proceedings were had upon said foregoing

motion, that the following suggestion made by the

Court was entered into in the form of a stipulation

and agreement by plaintiff and defendant, which said

stipulation is termed ''Proposition," and reads as

follows

:

Proposition.

The proposition is that plaintiff is to withdraw

the charges of adultery from the pleadings and to

take his divorce upon the grounds of cruelty and in-

human treatment, the defendant to interpose no de-

fense nor any evidence on these issues on the divorce.

Mrs. Leak is to be permitted to take Victor Leak,

the eldest child, from the jurisdiction of the Court

for the purpose of having the mastoid operation

performed, and is to leave the younger child, Mel-

ville S. Leak, in the custody of some competent and

capable person within the jurisdiction of this Court,

and that as soon as the child Victor Leak has re-

covered from the effects of the mastoid operation.
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Mrs. Leak is to return him into the jurisdiction of

the Court.

That the plaintiif is to present his evidence on the

ground of cruelty and inhuman treatment without

opposition, and the matter is to be submitted to the

Court, the determination to be taken under advise-

ment, and that as soon as the child, Victor Leak, has

recovered and is returned into the jurisdiction of this

Court, the two litigants are to present to the Court,

simply for the determination of the custody of the

children, such depositions as they may now have or

shall have taken before the first day of May, 1906,

except that the deposition of Mrs. Leak is to be taken

upon her return to the jurisdiction of this Court,

to be considered by the Court not on the question of

divorce, but merely upon the question as to who is

the proper person to have the children in custody,

and tliat in rendering the decree of divorce, the

Court shall also decree as to the custody of the chil-

dren, basing that portion of the decree upon the depo-

sitions heretofore mentioned.

It is understood that the child, Victor Leak, is

to be returned to the jurisdiction of the Court not

later than the 1st day of September, 1906; that if

there be a specialist in the city of Seattle upon ear

diseases, the child to be taken to such specialist at

that place for said operation ; otherwise to be taken

to Dr. Dench, ear specialist in the city of New York

;
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the cost, not to exceed the sum of $500.00 for the

traveling expenses and maintenance of Mrs. Leak

and the child to the city of Seattle or the city of

New York, and their return to the jurisdiction of

this Court to be provided forthwith by the plaintiff

;

the expense of the operation to be met by the plain-

tiff when that shall have been ascertained.

This proposition was on April 16th, 1906, agreed

to by Mr. J. H. Cobb, for plaintiff, and Mr. J. R.

Winn, for defendant. Tlie instrument has since

been held in the files of the Judge but is this day of-

fered for filing in the Clerk's office.

Oct. 8/1906.

ROYAL A. GUNNISON,

Dist. Judge.

That thereafter on April 20, 1906, the following

proceedings were had, to wit

:

No. 499-A.

W. C. LEAK,

RITA LEAK,
vs.

Trial.

Plaintiff,

Defendant.

Now, on this day this cause came on regularly for

trial before the Court. Plaintiff appeared by and

through his counsel, Messrs. Malony & Cobb ; defend-

ant being in default of appearance on the trial of the
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question of divorce as per stipulation called Proposi-

tion. The trial fee therefor $6.00 being paid by

the plaintiff, trial of the cause is proceeded with as

follows, to wit

:

Upon application of counsel for plaintiff, plain-

tiff was permitted to amend his complaint by with-

drawing from said complaint all charges of adultery

therein contained. Whereupon W. C. Leak duly

sworn testified as a witness in behalf of plaintiff

and Plaintiff's Exhibits 1, 2, 3, 4 and 5 were offered

and received in evidence. Thereupon that portion

of the deposition of G. M. Foote (said deposition

having been taken and filed in cause No. 274-A be-

tween the same parties for the same cause of ac-

tion), which relates to the charge of cruel and in-

human treatment was read in evidence in behalf of

the plaintiff and the interrogatories Nos. 17 and 18

in deposition of Ralph H. Torrey (said deposition

having been taken and filed in cause No. 499-A), were

then read in evidence in behalf of plaintiff; where-

upon plaintiff rests and the Court takes said cause

under advisement and reserves his decision to a later

day, upon the question of granting a divorce. And

l)()tli i)artics have leave to introduce further testi-

mony as to who should be granted the custody of the

cliildren.

Tliat thereafter such proceedings were had in said

cause, that on the 8th day of December, A. D. 1906,
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the Court rendered and filed the following decision

and opinion in said cause, to wit:

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 499-A.

WM. C. LEAK,

RITA LEAK,
vs.

Plaintife,

Defendant.

Opinion.

Messrs. MALONY & COBB, for Plaintiff.

Messrs. WINN & HEARD, for Defendant.

GUNNISON, District Judge.

SUIT FOR DIVORCE.

Opinion: This is a suit for divorce under Chap-

ter 45 of Part IV of Alaska Code. Plaintiff seeks

a dissolution of the marriage contract, upon the

ground of cruel and inhuman treatment by his wife.

Plaintiff and defendant met in the city of New York,

in January, 1898, at a hospital in which plaintiff

was a patient and defendant a nurse. On March

9, 1898, they were married. Plaintiff was then, and

so far as the evidence on the question of divorce dis-

closes, still is a resident of the District of Alaska.

Immediately after their marriage, plaintiff and de-
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fendant went to the vicinity of Dawson, Y. T., where

the plaintiff has mining interests. In June, 1899,

the son Victor was born. In the latter part of 1903,

plaintiff began an action for divorce in this Court.

Defendant answered. Alimony and counsel fees

were ordered; but, finally, before the case came, to

trial, on plaintiff's motion the suit was dismissed.

In the meantime in April, 1904, a second boy, Mel-

ville Leak, was born. On November 21, 1905, plain-

tiff commenced this suit.

The Complaint set up two grounds for divorce,

adultery and cruel and inhuman treatment. By an

order, the defendant was restrained from taking the

two children, who were in her custody, from the ju-

risdiction of the Court, pending the determination of

the case. She answered the complaint, denying its

allegations of adultery and of cruel and inhuman

treatment on the part of the plaintiff towards her.

She also set up desertion by the plaintiff. Both

prayed for the custody and control of the two chil-

dren. Temporary alimony and counsel fees were

allowed and paid, with the exception of one month's

alimony of $100.00, additional counsel fees and cer-

tain doctor's bills for an operation on the boy Victor.

These had been ordered by the Court to be paid, but

the plaintiff, instead of paying them, deposited the

amount with the clerk of the Court, under a stipula-

tion, to be paid in the event that an appeal should not
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be taken within ten days from the entry of the final

judgment herein.

Just prior to the day set for the trial of the cause,

the son Victor became critically ill from a gathering

in one of his ears, an affection which he had inherited

from his father. Motions and counter motions in-

volving the custody of the sick child, and incidentally

the boy Melville, were made. Despite the critical

condition of the child, neither plaintiff nor defend-

ant gave any indication of any desire other than to

have his or her own way. The defendant insisted

that no operation be performed at the time, but that

the boy be taken to some specialist in Seattle, New

York City, or elsewhere, for a mastoid operation,

despite the fact that all of the physicians who had

examined him, save one gave it as their opinion that

at least a temporary operation should be performed

before the child could be safely moved. Neither

part}^ would consent to such an operation by the sur-

geon chosen by the other, and the defendant for a

time refused to consider an operation of any char-

acter, in the Territory. It was not until the Court,

satisfied of the serious condition of the child, after

having announced to counsel that if the child's con-

dition remained the same at a certain hour, later in

the day, the custody of the child would be given to

the plaintiff, that the defendant consented to a tem-

porary operation. The plaintiff then disputed, not
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only the surgeons' bills, but the authority of the

Court to order them paid, and these bills are included

in the amount heretofore mentioned, to cover which

the money was deposited with the clerk, under the

stipulation. The child improved as a result of the

operation, but a mastoid operation by specialists be-

ing deemed necessary by a majority of the surgeons,

the Court announced to counsel that plaintiff would

be ordered to supply defendant with means to take

the child to specialists for the necessary operation

by specialists. Through all the preliminary steps

in the case, and particularly during the illness of the

boy, the conduct of the parties was such as to satisfy

the Court that a divorce was equally desired by both,

and that the real bone of contention was the custody

of the children. The Court thereupon made certain

suggestions to counsel, which were subsequently re-

duced to writing, as follows:

The proposition is that plaintiff is to withdraw the

charges of adultery from the pleadings and to take

his divorce upon the ground of cruel and inhuman

treatment, the defendant to interpose no defense nor

any evidence on these issues on the divorce.

Mrs. Leak is to be permitted to take Victor Leak,

the eldest child from the jurisdiction of the Court

for the purpose of having the mastoid operation per-

formed, and is to leave the younger child, Melville

S. Leak, in the custody of some competent and ca-
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pable person within the jurisdiction of this Court,

and that, as soon the child Victor Leak has recovered

from the effects of the mastoid operation, Mrs. Leak

is to return him into the jurisdiction of the Court.

That plaintiff is to present his evidence on the

ground of cruel and inhuman treatment without op-

XDosition, and the matter is to be submitted to the

Court, the determination to be taken under advise-

ment, and that as soon as the child Victor Leak has

recovered and is returned into the jurisdiction of

this Court, the tw^o litigants are to present to the

Court, simply for the determination of the custody

of the children, such depositions as they may now

have or shall have taken before the first day of May,

1906, except that the deposition of Mrs. Leak is to

be taken upon her return to the jurisdiction of this

Court, to be considered by the Court not on the ques-

tion of divorce, but merely upon the question as to

who is the proper person to have the children in cus-

tody, and that in rendering the decree of divorce,

the Court shall also decree as to the custody of the

children, basing that portion of the decree upon the

depositions heretofore mentioned.

It is understood that the child Victor Leak is to

be returned to the jurisdiction of this Court not later

than the first day of September, 1906 ; that, if there

be a specialist in the city of Seattle upon ear dis-

eases, the child is to be taken to such specialist at

that place for said operation ; otherwise, to be taken
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to Dr. Dench, ear specialist, in the city of New York

;

the cost not to exceed the sum of $500.00 for the

traveling expenses and maintenance of Mrs. Leak

and the child to the city of Seattle, or the city of

New York, and their return to the jurisdiction of this

Court to be provided forthwith by the plaintiff; the

expense of the operation to be met by the plaintiff

when that shall have been ascertained.

Counsel on April 16th, 1906, stated to the Court

that their respective clients agreed to the suggestions

as set forth herein. The subsequent proceedings in

the suit were had in conformity therewith. Plain-

tiff was allowed to withdraw from his complaint the

charges of adultery, and his evidence of cruel and

inhuman treatment by the wife w^as not controverted.

The testimony shows several domestic infelicities

and difficulties, in which personal abuse and violence

were heaped upon a forbearing and kindly husband

])y a high tempered and formidable spouse. A let-

ter of the defendant (Plaintiff's Exhibit No. 5) dis-

closes the fact that she married plaintiff merely '

' for

a living," and that she Avas without affection for

him. Another letter (Plaintiff's Exhibit No. 2) was

indicative of a bad temper and a degraded mind.

Defendant, abiding by the ''Proposition" to which

they had both agreed, made no defense. Plaintiff's

proof is, in the opinion of the Court, sufficient to

sustain his prayer for divorce. Counsel for the de-
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fendant however, in his brief asserts that the propo-

sition was entered into by and between counsel in the

presence of the Court, and "at a price of getting a

continuance," and he therefore asserts it to be void,

and asks that it be ignored, that the defendant's evi-

dence taken on the subject of the custody of the chil-

dren be considered on the issue of the divorce, etc.

The understanding of the Court was not then, nor is

it now, as counsel has suggested, and it therefore

refuses to consider the contention as urged.

On the real issue in the suit, the custody of the two

boys, a great mass of testimony taken by deposition

in this case, and in the former suit, was introduced

and has been carefully examined by the Court.

Plaintiff and defendant flatly contradict each other

in their testimony, and their numerous charges and

counter charges of misconduct seem to fall for want

of satisfactory corroboration. The charge of adul-

terous acts by defendant, in the opinion of the Court,

is not substantiated by the evidence. The Court has

anxiously examined the testimony in the hope that

some light might be thrown upon the question as to

who should have the custody of the children. It is

plain that neither is peculiarly qualified for the task,

for no man who is interested in dance halls and who

openly boasts that he frequents such places, or who

characterizes the letters. Plaintiff's Exhibits 2 and

5, only as "rich," can be fully endowed with the



42 Rita Leak vs.

qualities for which one looks when selecting a guar-

dian for young children. He may be a good business

man, and a lavish provider as well, but those qual-

ities do not constitute the sum total of requisites of

the custodian of little children.

On tlie other hand, no woman who would write

such a letter as Plaintiff's Exhibit No. 2, has a pure

mind: nor would a letter such as Plaintiff's Exhibit

No. 5 be written by a true woman, or a mother jeal-

ous of her own and her children's honor. In the.

opinion of the Court, neither party has exhibited any

characteristics which commend the possessor to the

mind of the Court as a proper person to have the care

and control of these two little boys. It is true that

plaintiff asserts that he expects to hand the children

over to his mother and sister. That, however, is not

a personal characteristic. The defendant indicates

that she would turn them over to her mother. We
have no evidence as to the qualifications of either of

the grandparents, and so are again at the same point

from which we started, namely, a choice between the

parents.

We might turn to the old common-law rule that

the father is the proper custodian, but that has been

rather superseded by the sensible and humane rule

that the welfare of the children is to be considered.

2 Bishop on Marriage, Divorce and Separation, Sec.

1103; Lambert vs. Lambert, 16 Ore. 485. Schouler,
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in his work on Domestic Relations, 4tli Ed., p. 363,

quotes the following language of Judge Story from

the opinion in United States vs. Green, 3 Mason, 382

:

''It is an entire mistake to sujopose that the Court

is bound to deliver over the infant to its father, or

that the latter has an absolute vested right in the

custody.
'

'

The author then proceeds

:

"The cardinal principle relative to such matters is

to regard the benefit of the infant ; to make the wel-

fare of the children paramount to the claims of either

parent. And thus may the mother be preferred in

a suitable case to the father. While states differ

as to the extent of the father's claims in preference

to the mother, in this latter principle they all agree

;

and judicial precedents, judicial dicta and legisla-

tive enactments, all lead to one and the same irre-

sistible conclusion. The primary object of the

American decisions is then to secure the welfare of

the child, and not the special claims of one or the

other parent. '

'

It is therefore the opinion of the Court that, be-

cause of the unfortunate affection and general ill

health of the boy Victor, and also because of his

mother's training as a nurse and her familiarity with

the disease, for the welfare of the child, he should be

given to the custody of the mother. 9 Am. & Eng.

Ency. of Law, 2d Ed., 868. Proper and reasonable
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provision should be made by the plaintiff for the

maintenance and education of this child. The other

child, Melville, is considerably younger, and is a per-

fectly healthy boy. He is past the age when he

needs the peculiar personal care and attention that

a mother alone can give. It appears to the Court

that the good of this child will be as well subserv^ed

in the custody of the one as the other of the parents.

The eldest boy having been placed under the care

of the defendant, there appears to be no substantial

reason why the plaintiff should not have the custody

of Melville. Reasonable provision should be made

in the decree to enable the parents to see the respec-

tive children.

Let a decree enter.

Dated at Juneau, this 8th day of December, 1906.

ROYAL A. GUNNISON,
District Judge.

That immediately thereafter, to wit, on the 10th

day of December, A. D. 1906, the following motion

was sensed and filed to set aside the opinion and de-

cision of the Court.
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

RITA LEAK,

Plaintiff,

vs.

Defendant.

Motion to Set Aside Opinion.

Comes now the above-named defendant, by her at-

torneys, and moves the Court to set aside the decision

or opinion this day rendered in said cause by the

above-entitled court, and the Judge thereof, upon the

following grounds and for the following reasons

:

I.

That it appears from the findings made by the

Court from said opinion or decision that the parties

plaintiff and defendant herein are guilty of collusion,

and that both plaintiff and defendant participated in

the same, and all the facts concerning said collusion

were well known to the Court.

II.

It shows upon the face of said opinion or decision

and from the findings therein set out, that the Court

based that part of its decree in which it finds that the

defendant is not i\ suitable person for the care and
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custody of her two children, upon certain letters and

exhibits that were never offered in evidence nor were

in any manner whatsoever before the Court for the

purpose of determining the question of the care and

custody of said children.

III.

That if said decree is permitted to stand, that upon

the findings of fact therein mentioned, the defendant

is the proper person to have the care and custody of

said two minor children.

IV.

That if said court fails to set aside the said decree

and permits same to stand, the said defendant is en-

titled on the findings and decree as made by the Court

to the custody and care of her said two minor chil-

dren, and that the said decree should be modified in

that portion which awards the care of the two year

old child, Melville, to the plaintiff. That said find-

ings and decree upon the face thereof show that the

said plaintiff is not a suitable or proper person to

have charge of said infant.

JNO. R. WINN, and

N. L. BURTON,
Attorneys for Defendant.

—^which said motion was overruled and denied by the

Court, to which ruling of the Court defendant ex-

cepted, and exception was allowed.
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That thereafter the defendant tendered the follow-

ing findings of fact to the Court to make on the part

of said defendant, to wit:

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 499-A.

WM. C. LEAK,

RITA LEAK,
vs.

Plaintiff,

Defendant.

Findings Requested by Defendant.

The above-entitled cause having been tried and

submitted to the Court for trial, and argiunents of

counsel having been made, and a motion to set aside

the opinion and decision of the Court having been

overruled, comes now the above-named defendant

and asks the Court to make the following findings

:

I.

That there has ])een no proper proof in said cause

that the plaintiff herein is, or was at the time of com-

mencing this action, a resident of the District of

Alaska.

II.

That by reason of a stipulation entered into herein

between plaintiff and defendant on the 16 day of

April, 1906, which said stipulation, or proposition,
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was entered into with full knowledge of the Court,

by and between the parties to said suit, said parties

have been guilty of collusion.

III.

The Court further finds that all of the acts com-

plained of by plaintiff as cruel and inhuman treat-

ment of him by the defendant have been condoned by

plaintiff by reason of his living and cohabiting with

defendant for something like eighteen months after

said alleged treatment of plaintiff by the defendant,

and that after said time their son Melville was be-

gotten. And from the foregoing findings the Court

concludes that said action should be dismissed.

Dated at Juneau, December 14th, A. D. 1906.

JOHN R. WINN,
Attorney for Defendant,

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

W. C. LEAK,

RITA LEAK,

No. 499-A.

Plaintiff,

vs.

Defendant.

Finding Requested by Defendant.

Comes now the defendant in the above-entitled ac-

tion and requests the Court to make the following
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finding in favor of defendant in the above-entitled

cause, viz.:

That the defendant herein is entitled to recover of

and from the said plaintiff the sum of five thousand

dollars ($5,000.00), said amount to be contributed by

plaintiff to defendant for the maintenance of said

defendant, and that the same be paid in cash or in in-

stallments of $1,000 per year, and that said plaintiff

give security for the payment of the same in case it is

not all paid in cash, but on the installment plan.

JNO. R. WINN,
Atty. for Defendant.

Memorandum of Eefusal of Findings.

All of which said findings were rejected and re-

fused by the Court, to which an exception was taken

and allowed defendant.

That thereafter and on the 15th day of December,

A. D. 1906, the Court made, entered and filed herein

the following findings of fact and conclusions of law,

to wit

:

W. C. LEAK,

RITA LEAK,

No. 499-A.

Plaintiff,

TS.

Defendant.
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Findings of Fact and Conclusions of Law.

The Court having heard the evidence upon the is-

sue made by the pleadings in this case, now makes

the following

FINDINGS OF FACTS

:

First.—Plaintiff and defendant intermarried in

the city of New York on the 9th day of March, 1898,

and ever since have been and now are husband and

wife.

Second.—Plaintiff is and has been for some seven-

teen years a resident of the District of Alaska.

Third.—There are two male children, the fruit of

said marriage, viz. : Victor, aged about 8 years, and

Melville Sloan, aged about 2 years.

Fourth.—Defendant was guilty of cruel and in-

human treatment of the plaintiff calculated to impair

his health and endanger his life. The testimony

shows several domestic infelicities and difficulties in

which personal abuse and violence were heaped upon

a forbearing and kindly husband by a high-tempered

and formidable spouse. A letter of the defendant

discloses the fact that she married him merely "for

a living," and was without affection for him.

Fifth.—The agreement or "proposition" set out

in the opinion was made under the supervision and

with the approval of the Court, and was not intended

to suppress any real defense, or material facts, but
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to smooth the asperities of the litigation, and for the

benefit of the children.

Sixth.—Upon the issue as to the custody of the

children, the Court heard full evidence upon the

question of cruel and inhuman treatment and upon

the question of the adultery of the defendant, for the

purpose only of determining whether she should be

allowed such custody; and the charge of adultery is

not substantiated.

Seventh.—Neither plaintiff nor defendant is

peculiarly qualified for the custody of the children.

Plaintiff had been before his marriage interested in

a dance-hall and on the stand admitted that he visited

such places when he felt like it; and he characterized

the letters referred to in the opinion as "rich," and

he is not fully endowed with the qualities that one

would look for in selecting a guardian for young

children; but he is financially able to support and

maintain the two children.

On the other hand, no woman who would write

such letters as are shown by the evidence to have been

written by defendant has a pure mind, or is a true

woman, or a mother jealous of her own and her chil-

dren's honor.

Eighth.—The defendant, prior to her marriage,

was a trained nurse in the New York Eye and Ear

Hospital, and expects to follow that occupation again

for a livelihood.
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Ninth.—The oldest boy, Victor, is suffering with

ear trouble and needs constant attention on account

of said trouble.

Tenth.—The plaintiff is able to provide the sum of

$60.00 per month for the support and education of

the boy, Victor, and that is a reasonable sum to be

allowed.

Eleventh.—It is not manifestly improper for the

plaintiff to have the care and custody of the child

M. S. Leak, and the child's welfare will be as much

subserved by bein?^ placed in his custody as in that

of the defendant.

Twelfth.—Because of his ear trouble and his gen-

eral ill-health, and because of the mother's training

as a nurse, and her familiarity with the disease, she

should have the care and custody of the child, Victor

Leak.

Thirteenth.—On the 8th and 10th days of October,

1906, upon petition filed by the defendant, the Court

allowed her the following sums to be paid by the

plaintiff, to wit: Physicians' fees, $190.00; for fur-

ther attorneys' fees, $150.00; for taking depositions

herein, $75.90; and the sum of $100.00 per month
alimony upon which there is now due $100.00 ag-

gregating $515.90, which sum is now on deposit with

the Clerk of the Court to be disposed of under a

stipulation on file.

From the above and foregoing facts I conclude as

matter of law:
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First.—That the plaintiff is entitled to a decree of

absolute divorce from the defendant.

Second.—That the plaintiff is entitled to the cus-

tody of the child, M. S. Leak.

Third.—That the defendant is entitled to the cus-

tody of the child, Victor Leak, and for a mone}^ j^^dg-

ment against the plaintiff for $515.90.

Fourth.—That the plaintiff should pa}^ the sum of

sixty dollars per month for the support and educa-

tion of the boy, Victor.

Fifth.—That said pajTnent should be made to a

trustee to be agreed upon by the parties, if they can,

otherwise such trustee will be appointed by the Court.

Sixth.—That neither of said children should be

taken from the jurisdiction of the Court, pending an

appeal from the decision herein rendered, should one

be taken, except by permission of the Court, and giv-

ing of bond in the penal sum of $5,000.00, conditioned

to return such child to the jurisdiction of the Court

when ordered by the Court, and to abide all orders

that may be made b}^ Court touching such custody.

Let a decree be entered accordingly.

Dated this 15th day of December, 1906.

ROYAL A. GUNNISON,
Judge.

That thereafter and on, to wit, the 15th day of

December, A. D. 1906, the defendant served and filed

a motion for ne^v trial, which motion reads as fol-

lows :
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

W. C. LEAK,

RITA LEAK,

No. 499-A.

Plaintiff,

vs.

Defendant.

Motion for New Trial.

Comes now the above-named defendant by her at-

torneys, and moves the Court to grant a new trial

herein or rehearing in the above-entitled cause, for

the following reasons and pauses materially affecting

the substantial rights of the defendant

:

I.

Irregularity in the proceedings of the Court and

abuse of discretion by the Court in trying and deter-

mining said cause under and by virtue of the stipula-

tion or agreement termed a ''Proposition" entered

into and set out in full in the decision of the Court

herein, because said agreement is an agreement show-

ing collusion between the parties and materially af-

fected the rights of the defendant, and by the Court

enforcing the same defendant was prevented from

having a fair trial.
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II.

Because by entering into said collusive agreement

and proceeding to trial thereunder, affected and took

away the interest of the public, who in cases of

divorce are considered in law a third party to such

suit.

III.

Newly discovered evidence material for the de-

fense, and which could not with reasonable diligence

have been discovered and produced at the trial.

IV.

Insufficiency of evidence to justify the findings of

the Court herein, or the decision of the Court in said

cause, and that said findings of fact and conclusions

of law and the decision of the Court are against the

law.

JOHN R. WINN,
NEWAEK L. BURTON,

Attorneys for Defendant.

In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau.

W. C. LEAK,

Plaintiff,

vs.

RITA LEAK,
Defendant.
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Affidavit of John R. Winn.

United States of America,

District of Alaska,—ss.

John R. Winn, being first duly sworn, on oath de-

poses and says: I am one of the attorneys for the

above-named defendant, and since the trial of tho

above-entitled cause, I have discovered new and

material evidence for the defendant which she could

not have, with reasonable diligence and which affiant

could not have by reasonable diligence have discovered

and produced at the trial ; that said evidence consists

mainly and substantiall}^, the testimony and evidence

of many witnesses in the town of Juneau who would

be willing to testif.y to the good character of the de-

fendant herein, and behavior and conduct of her for

more than three years last past, and that such testi-

mony would be of such a nature as to convince the

Court that the defendant is a proper party to have

the care, control and custody of her two minor chil-

dren. That said witnesses would testify to such facts

concerning the home life of said defendant for the

past three years as would prove to this court that she

is a good, motherly woman, and has devoted the last

three years of her life in working and caring for the

two said minor children. That if a new trial is

granted herein, affiant will be able to obtain and pro-
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diice the testimony of the kind and nature herein

mentioned.

JNO. R. WINN.

Subscribed and sworn to before me 14th day of

December, A. D. 1906.

NEWARK L. BURTON,
Notary Public for Alaska.

Memorandum of Denial of Motion for New Trial.

Which said motion for new trial came on for hear-

ing on the 15th day of December, A. D. 1906, and was

overruled and denied; to which ruling of the Court

defendant asked, and was allowed, an exception.

That thereafter, on the 15th day of December, 1906,

defendant filed and served a motion for judgment of

dismissal of said cause on the findings herein made

by the Court, which said motion reads as follows

:

In the District Court, for the District of Alaska,

Division No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

RITA LEAK,

Plaintiff,

vs.

Defendant.

Motion for Judgment on the Findings herein, etc.

Comes now the defendant by her attorneys and

moves the Court for judgment on the findings herein,
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that said judgment be for the dismissal of said cause

or for the opening and reinstating said cause for the

purpose of the same being tried upon the pleadings

as they stood before they were affected by any stipu-

lation herein.

This motion is made and based upon the files and

records in said cause, and defendant is entitled to

said relief for the following reasons

:

I.

That it appears ui)on the face of the findings of

fact and conclusions of law and the decision rendered

herein that the plaintiff and defendant have been

guilty of collusion, and that b}^ reason of the same

the defendant has been deprived of a material and

substantial right—that is, the right to defend said

suit upon its merits and the right to prosecute her

cross-complaint for a divorce on the ground of deser-

tion.

II.

That it appears from the files, records and testi-

mony herein that the acts constituting the cruel and

inhuman treatment of plaintiff by defendan had been

and were condoned by said plaintiff.

JNO. R. WINN, and

N. L. BURTON,
Attorneys for Defendant.
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Memorandum of Denial of Motion for Judgment on

Findings, etc.

That said motion came on for hearing on the 15th

day of December, A. D. 1906, and was overruled and

denied by the Court, to which ruling of the Court

defendant excepted and exception was allowed.

That thereafter on the ,15th day of December, A.

D. 1906, the following decree was rendered and en-

tered, to wit:

W. C. LEAK,

RITA LEAK,

No. 499-A.

vs.

Plaintiff,

Defendant.

Decree.

This cause having heretofore been tried to the

Court, without a jury, and the Court having heard

the same and filed the findings of fact and conclusions

of law herein, now here upon said findings and con-

clusions

It is considered by the Court and so ordered, ad-

judged and decreed:

First.—That the bonds of matrimony heretofore

existing between the plaintiff, W. C. Leak, and the

defendant, Rita Leak, be and the same are hereby
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dissolved, set aside and for naught held, and plain-

tiff is granted an absolute divorce from the defend-

ant.

Second.—The plaintiff shall have, and is hereby

granted the custody and control of the child, Melville

Sloan Leak.

Third.—The defendant is granted the custody,

care, and control of the child, Victor Leak.

Fourth.—And it further appearing to the Court

that the plaintiff had been ordered to pay to the de-

fendant by orders dated October 8th and 10th, 1906,

the sum of $190.00, allowance for physicians' fees;

$150.00 further allowance for attorneys' fees; $75.90

allowance for taking depositions, and the sum of

$100.00 per month alimony pendente lite, upon which

there is now due the sum of $100.00, aggregating in

all the sum of $515.90 ; it is considered by the Court

that the defendant do have and recover of and from

the plaintiff the said sum of $515.90, with interest

thereon from this date at the rate of 8% per annum

;

for which let execution issue; or the defendant may

apply to the Court for such further orders touching

the enforcement of payment of said money as she

may be advised ; it being intended that said orders be

merged into this decree.

Fifth.—It is further considered by the Court that

the plaintiff and defendant are each hereby enjoined

from removing either of said children from the Dis-

trict of Alaska without the permission of the Court
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first had and the execution of a bond with two or more

sureties to be approved by the Judge of this Court in

the penal sum of $5000.00, conditioned that he or she

will produce such child before the Court whenever

required so to do, and will abide all such orders

touching the care and custody of said children re-

spectively as the Court may hereafter make.

Sixth.—It is further considered by the Court that

both plaintiff and defendant have access to and the

right to see the child herein respectively committed

to the care of the other at all reasonable times; and

each are hereby enjoined from preventing or inter-

fering with the other in the exercise of this right.

Seventh.—It is further considered by the Court

that be and he is hereby aj)pointed a trus-

tee herein to receive and pay out the allowance herein

made for the support and maintenance and educa-

tion of the boy Victor Leak. That said trustee out

of said allowance pay to the defendant Rita Leak,

or her order, the sum of eight dollars per week for

the board of the said Victor, and that he further

provide suitable clothing, medical attention when

needed, and pay for the same, and make such other

provision for the wants of said child as may be neces-

sary, not to exceed the said allowance.

Eighth.—It is further considered by the Court

that the plaintiff pay to the said trustee the siun of

sixty dollars per month for the support and main-

enance of the child Victor Leak as herein provided;
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such payment to begin on the 15tli day of December,

1906
;
provided, that so long as the payment of $100.00

per month alimony ordered paid to the defendant

during the pendency of this suit shall be in force,

that the payment of said sum of $60.00 per month

shall be suspended; and the said $100.00 per month

alimony shall be in lieu thereof.

Ninth.—Should the plaintiff or the defendant take

an appeal herein, within ten days, the payment of

the $100.00 per month hereinbefore allowed shall con-

tinue in force and effect during the pendency of said

appeal; otherwise the same is hereby set aside from

and after this date
;
provided, that should the defend-

ant comply with this decree and deliver the child

Melville Sloan into the care and custody of the plain-

tiff, then the allowance shall be reduced to $60.00 per

month.

Tenth.—It is further ordered that the plaintiff ex-

ecute a bond with two resident sureties to be ap-

proved by the Court, in the penal smn of five thou-

sand dollars, conditioned to pay the sum of $60.00

l^er month under this decree within ten days from

the date hereof.

Eleventh.—Either party is hereby granted leave

for cause shown to aj^ply to the Court at any time

hereafter for a modification of this decree as to the

provisions thereof for the care and custody of said

children, or a change thereof; and for such further
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orders of the Court as may be necessary to carry this

decree into effect.

Dated, this December 15th, 1906.

EOYAL A. GUNNISON,
Judge.

That thereafter on the 22d day of December, A. D.

1906, the defendant filed the following exceptions to

the findings of fact and conclusions of law and judg-

ment herein; all of which are asked to be made a

part of the record in said cause:

In the District Court, for the District of Alaska,

Division No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

EITA LEAK,
vs.

Plaintiff,

Defendant.

Exceptions to Findings of Fact, Conclusions of Law
and Judgment.

Comes now the above-named defendant by her at-

torneys within the time required by law and files the

following exceptions to the findings of fact, conclu-

sions of law and judgment and decree rendered here-

in, viz.:

I.

Defendant excepts to the IVth finding of fact here-

in, for the reason that it shows upon the face of the
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pleadings and the opinion of the Court herein that

the facts upon which the Court relied to establish

said finding are insufficient, and if the cruel and in-

human treatment of plaintiff by defendant ever ex-

isted that the same had been condoned by plaintiff

prior to the commencement of this action.

II.

Defendant excepts to the Vth finding of fact herein,

for the reason that the agreement or proposition

therein referred to shows upon its face, and the pro-

ceedings thereafter had upon the same it is made to

appear that the defendant was deprived of sub-

stantial rights, and that testimony and evidence was

suppressed in the trial of said cause. That said

matters and facts appear from the proposition itself

and from the decision and opinion of the Court that

defendant withdrew her defense to plaintiff's com-

plaint wherein he alleged and sought to obtain a

divorce from the defendant on the grounds of cruel

and inhuman treatment; also that defendant aban-

doned her cause of action set up in her cross-com-

plaint for divorce on the grounds of desertion of de-

fendant by plaintiff*, under and by virtue of the en-

tering into of the aforesaid stipulation or agreement;

and it further appears from the records herein and

opinion of the Court and the findings of fact that the

question of adultery was not considered excepting
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in so far as it pertained to the custody and care of

the two minor children.

III.

The defendant excepts to the Xlth finding of fact,

for the reason that it appears upon the face of said

findings and decision and opinion of the Court herein,

and the records and files in said above-entitled cause

in the office of the Clerk of the District Court, Dis-

trict of Alaska, Division No. 1, that the said plain-

tiff W. C. Leak is not a proper person to have the

care and custody of the two year old child Melville

S. Leak.

IV.

Defendant excepts to the Xlllth finding of fact,

for the reason that the amount of money mentioned

therein, and the different items, are all made up of

moneys which were allowed by this Court for the

purpose of enabling the defendant to defend said

cause, and for the care and keeping of her said two

minor children pending said action, and are not

matters subject to appeal or that can be appealed

from, and the Court should have enforced the pay-

ment of the same before entering the final judgment

herein.

V.

Defendant excepts to the 1st conclusion of law, for

the reason that it shows upon the face of the opinion

and records and files in said cause, and from the pro-
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position or stipulation entered into by the parties

to this action at the suggestion and under the super-

vision of the Court, that plaintiff and defendant are

guilty of collusion of the parties which renders void

all proceedings had in said divorce case, and that no

decree of divorce can be entered herein.

VI.

Defendant excepts to the second conclusion of law,

for the reason that it appears from the decision of

the Court, findings of fact and the records and files

herein, that the plaintiff is not entitled to the custody

of the child Melville S. Leak.

VII.

Defendant excepts to the Vth conclusion of law,

for the reason that the same is not warranted by the

findings of fact and decision of the Court rendered

herein.

VIII.

Defendant also excepts to the Court's refusal to

sign each and all of the findings of fact and conclu-

sions of law offered by defendant, the same being

filed in this cause of action and marked'* Refused"

by the Judge of this Court. Plaintiff also excepts

to the refusal of the Court to make a finding herein

finding that the defendant was entitled to share in

the property of plaintiff to the extent of $5,000.00,

which said finding was filed herein and refused by

the Court on the 15th day of December, 1906.
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The defendant excepts to the decree rendered here-

in on the following grounds:

That the same is against law, for the reason that

it shows upon its face, and it also appears upon the

face of the findings of fact and conclusions of law

found herein that the parties were guilty of collusion,

which renders any decree entered in said cause void

;

also that said decree is against law, for the reason

it has a provision therein that provides that either

party may apply to the Court at any time herein-

after for the modification of the same as to its pro-

visions for the care and custody of the children or

change thereof, and for such further orders of the

Court as may be necessary to carry it into effect.

That said provision in said decree is against the

statute of the District of Alaska pertaining to such

matters; that the said decree is against the findings

of fact, conclusions of law and the decision and

opinion rendered herein by the Court; also it shows

upon the face of the record, complaint, answer and

reply and findings of fact and opinion of the Court,

that if plaintiff suffered any cruel and inhuman

treatment from defendant that the same has been

condoned.

Defendant also excepts to that portion of the de-

cree which provides that the plaintiff is entitled to

the care and custody of one of said children, for the
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reason that it is against the findings of fact and the

opinion of the Court rendered herein.

JNO. R. WINN and

N. L. BURTON,
Attys. for Defendant.

That on said 22d day of December, A. D. 1906, and

within the time allowed by the rule and order of this

Court, the defendant filed her assignment of errors

herein upon which she relies to reverse the ruling

and decree of the Court herein, to wit

:

In the District Court, for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

RITA LEAK,

Plaintiff,

vs.

Defendant.

Assignment of Errors.

Comes now Rita Leak, the above-named defend-

ant by her attorneys, John R. Winn and N. L. Bur-

ton, and assigns the following errors committed by

the Court on the trial of the above-entitled cause,

upon which she will rely to reverse the decree made

herein by the above-entitled court on the 15th day

of December, A. D. 1906.



W. C. Leak. 69

I.

The Court erred in the refusal to set aside the

opinion and decision of the Court herein, which said

motion stated, among other things, the following

grounds: that the plaintiff and defendant herein

were guilty of collusion in entering into the stipula-

tion and agreement set out in said opinion, and that

it appeared upon the face of said opinion that the

said defendant herein was the proper person to have

the care and custod}^ of the two minor children ; fur-

ther, that it appeared upon the face of said opinion

and decision that the Court in arriving at its conclu-

sion to grant a divorce and entering a decree giving

the care and custody of the children, one to the plain-

tiff and the other to the defendant, upon said agree-

ment or stipulation entered into between the parties,

and that said stipulation and agreement was void,

for the reason that it showed that the parties to said

action were guilty of collusion.

II.

The Court erred in not granting the motion for

new trial and rehearing herein by the defendant,

which said motion contained, among other grounds,

the following: Irregularities in the proceedings by

the Court and abuse of discretion in trying and de-

termining said cause under the terms of said stipu-

lation termed "Proposition" entered into by the

plaintiff and defendant and set out in the decision
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of the Court. That under the terms of said stipula-

tion and agreement the parties to said action were

guilty of collusion, and the defendant and her rights

were materially affected by the same, and by the

Court enforcing and relying upon said stipulation

in his findings of fact and conclusions of law de-

prived the defendant of her defense and materially

affected her rights.

(2) That by entering into said collusive agree-

ment and proceeding to trial thereunder it took away

the interest of the public who in cases of divorce are

considered in law a third party to such suit.

(3) Newly discovered evidence, material for de-

fense, which could not with reasonable diligence have

been discovered and produced at the trial ; and

(4) That the findings of fact and conclusions of

law herein and the decision of the Court are against

the law.

III.

That the Court erred in overruling and refusing

to sign the findings of fact and conclusions of law,

offered by said defendant, which said findings, among

other things, as presented to the Court, were as fol-

lows:

(1) That by reason of the stipulation and agree-

ment entered into and set out in the decision of the

Court herein, the parties to said suit were guilty of

collusion; and it shows from said decision of the
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Court and the decree that the same was entered into

by the parties to the said action at the suggestion

and under the supervision of the Court, and that

same materially affected the rights of the parties

thereto and the public and was virtually an agree-

ment to suppress testimony, and by the terms of said

stipulation the defendant's defense to the complaint

of the plaintiff was withdrawn, and her cross-com-

plaint for divorce from the plaintiff on the grounds

of desertion was also withdrawn. That it appeared

upon the face of the files and records of the Court,

the decree and findings, that if defendant had been

guilty of cruel and inhuman treatment towards the

plaintiff that the same had been condoned and for-

given by him.

(2) In the refusal of the Court to sign the find-

ings offered by said defendant that she was entitled

to $5,000 to be contributed to her by plaintiff for the

maintenance of said defendant.

IV.

That the Court erred in not granting defendant's

motion for judgment of dismissal of said cause on

the findings herein made by the Court, for the rea-

son that it appears upon the face of said findings,

that the parties to the said action by entering into

the stipulation and agreement referred to therein

and set out in the decision of the Court were guilty

of collusion in the suppressing of testimony and the
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withdrawal of the defendant's defense in said di-

vorce proceedings, which said stipulation and agree-

ment was entered into at the suggestion of the Court

and under its supervision ; and for reasons so stated

any decree for divorce so ^ntered thereupon would

be void.

V.

That the Court erred in entering any decree herein

for the reason that it appears and shows upon the

face of the findings of fact, conclusions of law and

the decision and opinion of the Court that the parties

were guilty of collusion, which renders any decree

entered in said cause void. Also that said decree is

against the law, for the reason it has a provision

therein providing that either party may apply to

the Court at any time hereafter for the modification

of the provisions of the same and for the change

and care and custody of the two minor children of

plaintiff and defendant; and that the same, accord-

ing to the terms of said decree, may in any manner

be altered or changed upon the application of either

party. That said provision in said decree is against

the statute of the District of Alaska pertaining to

matters of this kind. Also, it further appears from

the findings of fact and decision of the Court and

the records and files that no decree could be entered

herein, for the reason if plaintiff ever suffered any

cruel and inhuman treatment at the hands of de-
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fendant the same had been condoned and forgiven

by said plaintiff ; and said decree is erroneous in that

it provides that the plaintiff is entitled to the care

and custod}^ of one of said minor children, whereas

it appears from the findings of fact and opinion of

the Court that the character and conduct of the

plaintiff has been such that he is not a fit and suit-

able person to have the care and custody of either of

said children.

VI.

The Court erred in the face of its own findings of

fact and conclusions of law, based upon the opinion

of the Court, in decreeing to plaintiff the care and

custody of the two-year old child of said plaintiff and

defendant, for the reason that such decree is opposed

to the opinion and decision of the Court, wherein the

Court finds that the plaintiff is not a fit or suitable

person to have the care of said minor children, while,

on the other hand, the aforesaid opinion decides that

the charges against the defendant, upon that phase

of the case which had for its object, under said stipu-

lation and agreement hereinbefore referred to, the

care and custodj^ of said minor children, had not been

substantiated by the evidence.

JNO. R. WINN, and

N. L. BURTON,
Attornevs for the Defendant.
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Order Settling Bill of Exceptions, etc.

The above and foregoing bill of exceptions having

been filed herein on the 24th day of December, A. D.

1906, and having been examined by the Court and

found to be correct, it is noAv ordered that said bill

of exceptions is hereby settled as a true bill of excep-

tions in this cause, and the same so settled is hereby

certified accordingly by the undersigned Judge of

the court before whom said cause was tried, and is

ordered made a part of the record as the bill of ex-

ceptions of the defendant herein.

ROYAL A. GUNNISON,

Judge.

[Endorsements] : Original, No. 499-A. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. W. C. Leak, Plaintiff, vs. Rita

Leak, Defendant. Defendant's Bill of Exceptions.

Filed Dec. 24, 1906. C. C. Page, Clerk. By J. E.

Brooks, Asst. John R. Winn, Newark L. Burton,

Attornej^s for . Office : Juneau, Alaska. Of-

fice No. .
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In the District Court for the District of Alaska^ Di-

vision No. 1, at Juneau.

W. C. LEAK,

RITA LEAK,

No. 499-A.

Plaintiff,

vs.

Defendant.

Petition for Appeal.

The above-named defendant, Rita Leak, conceiv-

ing herself aggrieved by the action of the Court in

overruling and denying a motion for rehearing and

denying a motion for judgment of dismissal of said

above-entitled cause upon the findings of fact and

conclusions of law in said cause, and by the order

and decree made and entered by the above-named

court in the above-entitled cause on the 15th day of

December, A. D. 1906, wherein and whereby, among

other things, the above-named plaintiff was granted

a decree of divorce from the defendant, and the care

and custody of one of the minor children was

awarded to said plaintiff; and that the defendant

have judgment against the plaintiff in the sum of

$515.90/100, being the amount of costs and suit

money allowed defendant from time to time in said

cause, does hereby appeal to the United States Cir-

cuit Court for the Ninth Circuit from said order and
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decree and ruling of the Court, and particularly

from that part thereof which grants a decree of

divorce and separation herein to the plaintiff, and

awarding the said plaintiff the care and custody of

Melville S. Leak, one of the minor children of plain-

tiff and defendant, for the reasons set forth in the

assignment of errors which are filed herewith; and

she prays that this her petition for said appeal may

be allowed and that the transcript of the records,

proceedings and papers upon which said decree and

orders were made, duly authenticated, may be sent

to the United States Circuit Court of Appeals, for

the Ninth Circuit. Dated this 22d day of Decem-

ber, 1906.

JNO. R. WINN and

N. L. BURTON,
Attys. for Defendant.

The foregoing petition on appeal is granted and

the claim of appeal therein made is allowed.

Done in open court this 24th day of December, A.

D. 1906.

ROYAL A. GUNNISON,

Judge.

[Endorsement]
: No. 499-A. In the District Court

for the District of Alaska, Division No. 1, at Juneau.

W. C. Leak, Plaintiff, vs. Rita Leak, Defendant.

Defendant's Petition and Order for Appeal. Filed
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Dec. 24, 1906. C. C. Page, Clerk. By J. E. Brooks,

Asst. John R. Winn, Newark L. Burton, Attorneys

for , Office: Juneau, Alaska. Office No.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

Plaintiff,

vs.

RITA LEAK,

Defendant.

Bond on Appeal.

Know all men by these presents, that we, Charles

G. Goldstein and Edw. Webster, are held and firmly

bound imto W. C. Leak, the above-named plaintiff,

in the full and just sum of $250.00/100, to be paid to

the said plaintiff, his certain attorneys, executors, ad-

ministrators or assigns; to which payment well and

truly to be made, we bind ourselves, our heirs, execu-

tors and administrators, jointly and severally, by

these presents. Sealed with our seals and dated this

24th day of December, in the year of our Lord, one

thousand, nine hundred and six.

Whereas, lately in the United States District Court

for the District of Alaska for Division No. 1, in a
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suit pending in said court between said W. C. Leak,

plaintiff, and Rita Leak, as defendant, a decree was

rendered against the said defendant and in favor of

the said complainant ; and the said defendant having

obtained an appeal, and filed a copy thereof in the

clerk's office of the said court, to reverse the decree

in the aforesaid suit, and a citation directed to said

W. C. Leak, citing and admonishing him to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city and county of San Francisco, State

of California, in said circuit, on the 3d day of Febru-

ary, next, 1906.

Now, the condition of the above obligation is such

that if said Rita Leak, the above-named defendant,

shall prosecute her appeal to effect, and answer all

damages and costs, if she fails to make her plea good,

then the above obligation to be void ; else to remain in

full force and virtue.

EDW. WEBSTER.
C. GOLDSTEIN.

Taken and acknowledged before me this 24th day

of December, 1906.

[Notarial Seal] NEWARK L. BURTON,
Notary Public in and for Alaska.

The foregoing bond is approved both as to form

and sufficiency this 24th day of December, 1906.

ROYAL A. GUNNISON.
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[Endorsement] : Original. No. 499-A. In tlie

District Court for the District of Alaska, Division

No. 1, at Juneau. W. C. Leak, Plaintiff, vs. Rita

Leak, Defendant. Defendant's Bond on Appeal.

Filed Dec. 24, 1906. C. C. Page, Clerk. By J. E.

Brooks, Asst. John R. Winn, Newark L. Burton,

Attorneys for . Offices: Juneau, Alaska.

Office No. .

In the District Court for the District of Alaska;, Di-

vision No. 1, at Juneau.

No. 499-A.

W. C. LEAK,

Plaintiff,

vs.

RITA LEAK,

Defendant.

Order Enlarging Time to File Transcript.

It appearing to the Court that it is imj)racticable

for the clerk to make, certify and file the transcript

of the record herein in the Appellate Court within

thirty days from the date of the citation herein, now

on application of Rita Leak, appellant, by her attor-

neys, John R. Winn and Neward L. Burton.

It is ordered that the time for filing the transcript

on said appeal be, and the same hereby is, enlarged

to sixty days from and after the date of .said citation.
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Dated this 29 day of December, 1906.

ROYAL A. GUNNISON,
Judge.

O. K.—COBB.

[Endorsement] : Original. No. 499-A. In the

District Court of Alaska, Division No. 1, at Juneau.

W. C. Leak, Plaintiff, vs. Rita Leak, Defendant.

Order Enlarging Time to File Transcript. Filed

Dec. 29, 1906. C. C. Page, Clerk. By J. E. Brooks,

Asst. John R. Winn, Newark L. Burton, Attorneys

for . Office, Juneau, Alaska. Office No.

In the Districet Court for the District of Alaska,

Division No. 1, at Juneau.

W. C. LEAK,
No. 499-A.

Plaintiff,

vs.

RITA LEAK,
Defendant.

Citation on Appeal.

United States of America,—ss.

The President of the United States, to W. C. Leak,

Greeting:
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Rita Leak, the above-named defendant, having on

this day been granted an order of appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the decree entered on December 15th,

1906, in the above-numbered suit , and the above-

named Court, brought by W. C. Leak against the said

defendant; and the bond on appeal of the said de-

fendant having this day been filed and approved

:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, on February 3d, 1906, to show cause, if

any there be, why the said decree should not be cor-

rected, and speedV justice should not be done to the

parties in that behalf.

Given under my hand at Juneau, Alaska, on

December 24th, 1906.

ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 499-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. W. C. Leak, Plaintiff, vs. Rita Leak,

Defendant. Defendant's Citation. Filed December

24, 1906. C. C. Page, Clerk. J. E. Brooks, Asst.

John R. Winn, Newark L. Burton, Attorneys for

. Office: Juneau, Alaska. Office No. .

Due service of a copy of the within citation is ad-

mitted this 24th day of December, 1906. Malony &

Cobb, Attorney for Plff., W. C. Leak,



82 Rita Leak vs.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the foregoin*? and hereto annexed seventy-two

(72) typewritten pages, numbered from 1 to 72, in-

clusive, constitute a full, true and correct copy of

the record and the whole thereof, as per defendant's

and appellant's praecipe, on file herein and made a

part hereof, wherein AY. C. Leak is plaintiff and Rita

Leak is defendant, No. 499-A, as the same appear of

record and on file in my office, and that the same is

by virtue of the order of appeal and citation issued in

this cause, and is the return thereof in accordance

therewith.

I do further certify that this transcript was pre-

pared by me in my office and that the cost of prepara-

tion, examination, and certificate, amoimting to $28.-

10, was paid to me by counsel for the defendant and

appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court at Juneau, Alaska,

this 4th day of February, 1907.

C. C. PAGE,

Clerk.
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[Endorsed] : No. 1443. United States Circuit

Court of Appeals for the Ninth Circuit. Rita Leak,

Appellant, vs. W. C. Leak, Appellee. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Filed March 18, 1907.

F. D. MONCKTON,

'

Clerk.




